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Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:04-Cv-120

Bef ore GARZA, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM *

Zachary L. Knighten, Texas state prisoner # 627114, appeals
the district court’s dism ssal as frivolous of his 42 U.S.C. § 1983
conplaint for failure to exhaust his admnistrative renedies.
Knighten admts that he had not exhausted his admnistrative

renmedies at the tinme that he filed his conplaint.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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This court reviews de novo a district court’s dismssal of a
8§ 1983 suit for failure to exhaust adm ni strative renedi es pursuant
to 8§ 1997e. R chardson v. Spurlock, 260 F.3d 495, 499 (5th Gr.
2001). An inmate shall not bring a 42 U.S.C. § 1983 action “until
such adm nistrative renedies as are avail able are exhausted.” 42
US C 8§ 1997e(a). A prisoner is required to exhaust his renedi es
prior to filing his conplaint. Wndell v. Asher, 162 F.3d 887
890-91 (5th Gir. 1998).

Knighten admts that his renedies were not exhausted at the
time that he filed suit. Hs allegations reflect that his
grievances were being processed in accordance wth the
adm ni strative regul ations and that he did not afford the gri evance
of fice the opportunity to conplete the grievance process. Because
Knighten filed suit prior to the expiration of time for prison
officers to respond to his grievances, his conplaint was properly
di sm ssed for failure to exhaust his renedies. See Powe v. Ennis,
177 F.3d 393, 394 (5th Gr. 1999).

Because Knighten has not shown that he wll present a
nonfrivol ous i ssue on appeal, his appeal is DI SM SSED AS FRI VOLOUS.
5THAQR R 42.2; see Howard v. King, 707 F.2d 215, 219-20 (5th Cr.
1983) .

The di sm ssal of this appeal as frivol ous counts as a “strike”
under the Prison Litigation Reform Act. See Adepegba v. Hammons,
103 F. 3d 383, 387 (5th Gr. 1996). Knighten is CAUTIONED that if

he accumul ates three strikes under 28 U S. C. § 1915(g), he wll
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not be able to proceed in forma pauperis in any civil action or
appeal filed while he is incarcerated or detained in any facility
unl ess he is under inmm nent danger of serious physical injury. 28
U.S.C. § 1915(g).

APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG | SSUED.



